
The Eastern Band of Cherokee Indians 

August 4,2003 

Michael Powell, Chairman 
Federal Communications Commission 
445 1 2 ~  Street, S.W. 
Washington, D. C. 20554 

RE: WT Docket No. 03-128: FCC 03-125 

Dear Chairman Powell: 

On behalf of the Eastern Band of Cherokee Indians the Tribal 
Historic Preservation Office (EBCVTHPO) would like to address the 
consultation requirements outlined in the proposed Nationwide 
Programmatic Agreement (NWPA) for the review of all 
communications undertakings, as required by Section 106 of the National 
Historic Preservation Act 36 CFR 800. 

The EBCI/THPO appreciates the FCC's willingness to meet with 
tribal leaders at NCAl and USET leaders at various Indian conferences to 
discuss and address the draft NWPA. In general the EBCUTHPO finds 
that the consultation efforts outlined are in keeping with the govemment- 
to-government relationship required to exist between the United States 
government and sovereign Indian Nations. Furthermore, although the 
initial NWPA document left tribes out of project consultation, the FCC has 
resolved this oversight to the EBCUTHPO's satisfaction. That said, while 
we can agree on some of the language of the NWPA we still find there to 
be several critical issues that need resolution prior to the finalization of the 
document. 

The EBCUTHPO has reviewed the NWPA for a second time, and 
unfortunately have found that many of our original concerns were not 
addressed in the latest draft of the NWPA. First, while the EBCl supports 
the development of a nationwide communications infrastructure, we 
cannot condone the destruction of our heritage in the process of 
developing such a system and its requisite facilities. This document 
continues to undervalue our cultural, historical, religious, and sacred 
grounds which have great significance to us. To this end the EBCllTHPO 
recommends that FCC include Traditional Cultural Properties (TCP) and 



ReligioudSacred Sites throughout this document whenever the presence or 
study of historic properties or cultural resources is discussed. 

Second the EBCVTHPO still has great discomfort with a number of 
projects proposed to be excluded for the Section 106 consultation process. 
The categorical of exclusion of collocations, for example, denies the fact 
that even minimal soil disturbance outside of a previously disturbed area 
(either horizontally or vertically) can damage importance and significance 
to tribes. Also, we would remind FCC that in some instances a previously 
disturbed site may still posses significance to a tribe, as some levels of 
significance are unrelated to the physical integrity of the space. 

Third, the EBCIKHPO feels the most important aspect of this NWPA, is 
the assurance that the FCC and its applicants will consult with Indian 
Tribes whenever a Federal undertaking has the potential to affect 
properties of cultural and religious significance to a tribe. Recognizing 
the importance of consulting Patrons the new NWPA provides two 
alternatives in Part IV for consulting with tribes. The EBCmHPO 
strongly recommends that the NWPA implements Alternative 9. This 
alternative, proposed after coordination with USET and NCAI, provides a 
very straightforward yet thorough mechanism to assure adequate tribal 
consultation and direct and timely input. As Alternative A was developed 
by a working group without input by tribal entities, we find this 
alternative to establish a complicated process burdened with inconsistency 
and too little tribal input. Alternative B fully addresses the concerns of 
affected tribes regarding consultation and is the only alternative that meets 
both the letter and spirit of the NHPA (as amended). Furthermore, if it is 
indeed the goal of FCC to respect tribal sovereignty and acknowledge 
OUT cultural and religioudsacred sites, it is necessary to accept and 
implement Alternative B for this NWPA. 

We appreciate the opportunity to provide comments about the NWPA and 
that you carefully review the EBCVTHPO’s comments which are on the 
enclosed (in bold italic). If you have any questions about the information 
we have provided, please contact Lora Kay Oxendine-Taylor of our THPO 
staff at (828) 497-1588 or email her at loratayl@nc-cherokee.com. 

f of the Eastern Band of Cherokee Indians 

mailto:loratayl@nc-cherokee.com
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Notice o f  Proposed Rulemaking 

Adopted: May 27,2003 Keleased: June 9,2003 

Comments due: .August 8,2003 
Replies due: September 8, 2003 

R! the Commission Chairman Powell issuing a statsment 

r. L NT RODLI CT iOY AND B .ACKGKOl!ND 

I In this biotic, o f  Proposed Rulemaking ('NPRM", h e  seek comment 011 a draft 
Nxiomvids Progammatic Agreement (-,Nation!vide Agreemznt") anions the Federal 
Coinmun ications Cominissioii ('Tommission"), thc Adusory Council on Historic Preservation 
('Council''). and ihe National Conference of State Historic Preservation Officers 
(,"Confcrrnce") that would tailor and streamline procedures for rebkw of certain Undertakings 
for conmunications facilities under the Sational Historic Preservation 4ct of 1966 (-'"PA"),' 
as ~ 1 1  as a related rebision ofthe Conimission's Rules In November 20011 representatives of 
1lie Conmiission. Couilcil and Coiifermce, American Indian tribzs, the communications 
industry. and historic preservation consultants, 2s part of a working group sponsored by the 
Council, hegan drafling a proposed Nationwide Agreement Consistent with Section 800.14(b)' 
of ihe Council's rules and Section 1 1307(a)(l) of the Commission's rules,' the draft 

' Sce I6 17 S C 9 470 C I  si.9 ,417 "lindertakins" subject to review under the " P A  is defined as "a project, activity. 
(IT prey am fundzd 111 \+hole or In part under the direct or indirect jurisdiction o f a  Federal qency ,  uicluding (A )  
thcce carncd out h) or on bchalfof thc agency, (R) those carried out \<ith Federal financlal assistance; (C) those 
r-qulr1:1y a Fzderdl pernit, license, or appro\,al. and (0) those suhject to State or local regulation administered 
?urc:iaiir to a delegl ion or ~ p p i  oyal b) a Fedcral apt)! " 16 LI S C 4 470w(7) 

- Ihe  prop~sed  Natlonu'ide A g e m e n t  would incorporate an e\litlng ProSrammatic Ageement  that excludes "lost 
COIlucaiions ofantetinas on emling structures rrorn routme hntoric preservdtlon re!qe\*. &CL' 16 FCC Rcd 5574 
(M~irelcis Tsl Bur 2001) 

;$ c' F R  SO0 ]?(hi 

" 47 C 1 R 4 I 1307ia)(l) 

~ ~~ ~ ~ ~~~~ ~~~ .- 

1 _  
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Sationuide -2grecnicnt is intended to tailor the Section 106 review' m the couununicatioiis 
context xi as to inipro\e compliance and strsamline the rebiew process for construction of 
t w e r s  and othcr Cornishion Undertakings.6 At the same time, the parties intend to advance 
and preserw the goal of the NHPA to protect Ihistoric properties, including historic properties 
to jvhich Indian tribes a i d  Katlw Haivaiizn organizations (--NWOs") attach religious and 
ctiltural significance. 

ii. DIS('L'SSI0N 

- ? \!'e I-equest conuiiciir on the draii Nationwide Agreement, attached as Appendix 
.A to ihic NPRW In panicular, we seek coinnient on several issues that members of the 
Working Group have specifically raised during the course of negotiating thc current draft 
r\-arionu ide .4greenient. For example, members of tlie Working Group have proposed certain 
~nndifications to the language in the draA Natioiiwide Agreement regarding exclusion of certain 
Undertakings from routine Section 106 re\ie\v.' These and other issues on which the members 
of the Workin? Group did not reach ful l  consensus are indicated in footnotes throu$out the 
draft Nationwide Ageenient. We seek comment on these and any other issues related to the 
draft Nation\\ ide Agreement, including issues related to [he potential economic impact of the 
draft  Natioria idc Agreement on small  entities 

, 
-1. We also request comment regardins how the draA Nationwide Agreement should 

be crafied consistent with the Commission's go~'eniment-to-govement relationship with and 
trust respnsihility to federally recognized Iiidian tribes (including Alaska Native Villages),' 
m d  st3tutory and replatory provisions governin2 the Commission's relationship with such 
Tndian trthes and h7IOs Several issues in this regard have been brousht to our attention both 
through tribal pan icipation in [he Working Group and through Commission staff consultation 
n i r h  tlie linited South and Eastern Tribes. Inc. For instance, do the "PA, the Council's rules 
OJ otlisr gowrniiig principles require notification or more, prior to construction: to Indian tribes 
2nd NHOs with historic asscuations to the area in which an Undertaking is to occur, even 
though t h t  parties to a Nationxvide Ageemen: identiiy certain classes o f  Undertakings as 
Lnlkely to h3ve an effect on historic properties and therefore excluded fioin rourine review?" 
Similarly, should the Nation\\ide Agreement prescribe procedures for licensees and applicants 
to in\ ite thc participarion of Indian tribe? and NH@s in the Section 106 process, or should it 
recommend ihat, as an alternati\,e to  direct Conmission consultation on each site, the partiex 
iinpleinsnt alternarwe proccqses pursuant to guidance to be provided separately by the 

' I i i O S C  $47Uf 
" TIIZ Commis\ion.s eniir(mmeiitaI rules cunently Lreat conitruciion of licensed communications facilities as 
-'l'ncleral,in:.s .' An illustraiive l i s t  of Commission actiyitics in ielation to which Undertakings covered by the draft 
N:ilionwde Agrrement ma!'occur I? attached a5 Attachment 3 IO Appendix A 

GL I h a R  NAtionuidc .<grremeiit Scctlon Ill 

' %ee In the h l ah r r  orStaicment o f  P d i c y  on Eslablirhirig a Govemmcnt-to-Goverrilnent Relationship wt l i  Indiaii 
V r i ! ~ .  Pollcy Sralenlent, I6 ICC Rcd 3078. l O S 0  (1000) 

" .Ci, 16 0 S C k 470a(d). 56 C F R \ SO0 3(cj(Z). 47 C F R 5 I 130S(b) Lore (\+hen an action interfcres with or 
:d\'eriel! arfeecls an Ai1eric;ui Indidti trihr'i  reIi:iocs slte, the Commission shall qoliclt the \.leu's of tha t  American 
rrd1a.l rr1bei 
8 ' '  See I h a h  Naiion\ride Agreement at Section 111 B 
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Conmis~ion lifter consultation i i i ih Ind~aii tribes an3 NHOs7" 
I S S L I ~ S  

We seek coinmelit on these 

1 In addition, \ \ e  request comment regarding the treatment of Section 106 reviews 
that lire in process at the iinie a Natiiinxide Agreement becomes effective. For example, to 
\\hai extmt should the tiinelineq, proccsses 'and standards in a Nationuide Agreement replace 
the Council's rulrs (36 C F.R P a n  800) f i r  Sectton 106 reviews that are pending before a 
S H P O i i  HPO. or at other stages in the process, on the date that a Nationmlde Ageement goes 
info dfect', Ll'z ceek comment on this and otlier transitional issues. 

5. Finall).. in conjunction w i t h  the proposed execution of the Nationwide 
.4greemerit. we pnipose to revise the Note to Section 1.1307(a)(4) of our rules." Under Section 
1 1307(a)(4), applicants arc required to evaluate whether their proposed facilities may affect 
districts. sites, buildings, srructurcs or objects. significant in .4nierican history, architecture, 
rlrcheolo~!y, engiiirering or culture, that are listed, or are eligible for listing, in the National 
Rsgister of Historic Places and, if so, to file an Environmental Assessrnent arid obtain a Findin2 
of' K O  Sirnificant Inipacr (or procure completion by the Commission of an Environmental 
Impact Statement) prior to construction ' ' The Note to Section 1.1307(a)(4) provides Zuidance 
as lo how applicants should perform this maluation coiisistent with the "PA. In order to 
make clear that ihe procedures in the Nationwide Agreement will be binding on applicants, and 
ihat non-compliance with ihese procedures would subject a party to potential enforcement 
action by th- Conirnission, we p ropse  to amend the Xote lo Section 1.1307(a)(4) to read as 
fo Ilou 5 

The National Register is upJated and re-published in the FEDERAL REGISTER each 
)ear in Fehruary. To ascertain whsthcr a proposed action may affect properties that are 
lickd c x  eligible for listing i n  h e  Hational Register of Historic Places, an applicant shall 
iollow rlie prcicedures set forth in the rules of the Advisory Council on Historic 
Preseivation, 36 C.F.R. Part 800, as moditied and supplemented by the Nationwide 
Prografimiaric Agreement for the Collocation of Wireless Antennas, 66 FR 17524, and 
the Nationwide Prograrumntic Agcei;lent for Review of Effects on Historic Properties 

Fed. Reg. - -~ 
for Certain Undertakings Appro! e3 by the Federal Comnunicarions Commission, -- 

seek comineiit on this priiposed re\ isicin to o u  rules 

111. PKOCEDGR-1L i11ATI'ERS 

A. Ex- Park Presentations 

3 
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presentations n e  renminded that memoranda summarizing the presentations must 
contain suminai-ies of the substance of the presentations and not merely a listing of the 
iuhjerts discussed More than a one or two sentence description of the views and 
arguments presented is generally required." Other requirements pertaining to oral 
and w'ritten preseiitdtions are 5et forth in Section 1.120h(b) of the Commission's rules."' 

R. Comncnt Filing Procedures 

/ Pursuant to secbcins 1.415 and 1.419 of the Cominiss~on's rules," 
interested parties may file comments on or before August 8, 2003, and may file reply 
coninients on or before September 8, 2003. All filings should refer to Docket No. 03- 
128 Comments may Lw filed using the Commission's Electronic Conunent Filing 
$)-stern (ECFS) or  by filing paper copies! Corninents filed through ECFS can be sent 
3s an  electronic file v i 3  the Internet to http.//www,fcc.gov/e-file/ecfs.litml>. 
Generallv, only one copy of an  electronic submission must  be filed. In completing the 
transmittal screen, commenters should include their full name, postal service mailing 
address, and the applicable dockct numbers, which in this instance is Docket No 03- 
12s Parties may also submit a n  electronic comment by Internet e-mail. To receive 
filing instructions for e-ma11 coniment5, commenters should send an e-mail to 

F i - i  5"'. , and should include the following Xvords in the body of the message: "get 
lo:m<your e-mail address>." A sample form and directions will be sent in reply. Or  
YLOU :nay obtain a copy of the SClI Elecbonic Transmittal Form (FORM-ET) at 

- 

,', t 1  ',I i , I""l&? j .  ~. ~~~~ 

x Parties who choc3se to file bv paper must file an  original and six copies of 
each, and are hcrebv notified that effective December 18, 2001, the Commission's 
contractor, Vistromx, Inc , ~ ~ 1 1 1  receive hand-delivered or messenger-deli\rered paper 
filings for the Conunission's Secretary a t  a new location in downtown Washington, 
DC. The address IS 236 Massdchusetts Avenue, NE, Suite 110, Washngton, DC 20002. 
The filing hours a t  this locahon w i l l  be 8 00 am.  to 7.00 p.m. All hand deliveries must 
be held together \ i i t l i  rubber bands or fasteners. Any  envelopes must be disposed of 
before entci-in: the building 

9 This facility is the only location where hand-delivered or messenger- 
delivered paper filings for the Commission's Secretary will be accepted. Accordingly, 
the Cnrnlnissior will no longer accept these filings a t  9300 East Hamytoii Drive, 
Capitol Height5, MD 2071; I n  nclditjon, this is a reminder that, effective October 18, 

~ ~~~~~~~~~~ ~~~ 

!i 
i.2 /J 5 I 1?06(h)l?) 

C a  IJ 4 1 I ?Ob@) Und?r h e  Ciiuncil-s rules, the Council and Conference must be parties to the Nationujide 
1 1 1  

'+xreemziir 'Therefor:, for purposes nf the  Cornmiscion's cxpur i r  rules, in t h i s  pio~eedlng  u e  shall treat 
p l r w i r a l i o n c  f i i ~  these r i i r i t ie i  and llirir staff< a i  exempt prcrenratmns under 4 1  C F R 5 I 1201(a)j5) 

/d 6 I ?I<, 1119. 1 -  

l h  +(. Electrunlc F ~ l i n ~  o f  DoLunienri  in Rulzniakiiig Proceedings. 63 Fed Reg ?41?1 (1998) 
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If you are sending this type of document nr  

2001, the Conuiiission discontinued receiving hand-deliwred or iiiessei~ger-delivered 
filings for the Secretary at  its headquarters location at  445 12th Street, SW, 
\Vashington, DC 20554 

10. Other iiiessen~er-cieli\.cr.ed documents, including documents sent by 
overnight mail (nther than Uruted States Postal Service (USPS) Express Mail and 
Prini-ity Mail), must be aclilressed to 9300 East Hainpton Drive, Capitol Heights, MD 
20743. This location will be open 8.00 a.m to 5.30 p.m. The USPS first-class mail, 
Express Mail, and Priority Mail should conhnue to be addressed to the Commission's 
Secretary, Office of the Secretary, Federal Coinmunications Commission at  445 12th 
Street, SW, Washington, DC 20354 The U S E  mail addressed to the Commission's 
hcadquarters actually goes to our Capitol Heights facility for screening prior to 
delivery a t  the Commissictn 

It should be 

I 
i 236 Massachusetts Avenue, 

__ ~~ 

Hand-~Ielivered or niessenger-deli\.ered . 
paper filing5 for the Commission's 
Secretari. 
Other inessenger-clelirered docunients, 
including documents sent by oi-ernight 

e n  ice Exp:ess Mail and  Priority Maill 

i Washington, DC 20002 (8.00 to 7:OO p.m ) 

Capitol Heights, MD 20743 
(8:00 a m  to 5.30 p m )  

445 12th Street, SW 

~ ma:l (other than United States PoTtal 
~~ 

L'nited States Postal service first-class 
mail, Express h4ai1, and Priority - hlail ~ _I Washington, DC 20554 

11 Parties who choose to file by paper should also subrnit their comments on 
d i d ~ t t e .  These diskettes should he submitted to the filing window at  236 
Massachusetts Avenue, NE, Suite 110, Washington, DC 20002. Such a subnussion 
ihould be on a 3.5 inch diskette formatted in an IBM compatible format using 
Micl-omft LVmd or cnmpahble software. The diskette should be accompanied by a 
cover letter and should be subnutted in "read oidy" mode. The  diskette should be 
clearly labeled with the cominenter's name, proceeding (including the docket 
numbers, in this case, Docket Mo 03-128), type of pleading (comment or reply 
coiiiinent), date of submission, and the name of the electronic file on the diskette. The 
label should also include the following phrase: "Disk Copy -- Not  a n  Original " Each 
d i ske t t e  sh01~1d c~ontain only one party's pleading, preferably in a single efeCtrOnlC file. 
Jn addition, conimenters must send diykette copies to the Commission's copy 
contractor, @ualex Intern~i t~onal ,  Portals 11, 445 1211' Street S.IV, CY-B402, Washington, 
iDC 70554 

1 ~ .  n Regardless of whether parties choose to file electronically or by paper, 
pal-ties should also file one copy of any documents filed in  this docket with the 
Cominission's cm\: contractor. Qualex Internat~nnal, Portals 11; G 5  1Zt i l  Street 5.W , 

5 
I .  
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CY-BM2, Washington, D C 20554 (telephone 202-863-2893; facsimile 202-863-2898) or 
v i J  e-mail a t  ~ ~ , ? ! e \ i ~ - ~ @ m l  co:ii. Commission staff will fonvard copies of dl1 

ioininents received to the Council and the Conference 

13. Cununents and  reply comments must include a short and concise 
summary of the substantive arguments raised i n  the pleading. Comments  and reply 
cr~inments must also comply viitli Srcticnn 1 $8 and all other applicable sections of the 
C'~>mniission's rules '' Wc direct all interested parties to include tlie name of the filing 
Fare  and  tlie date of the filing on each page of their comments and reply comments 
All parties are  encouraged to utilize a table of contents, regardless of t h e  length of 
their ~uhmissjon. We also strongly encourage that parties track the organization set 
forth in the NPRM in ordm to facilitate our internal review process 

C. Initial Regulatory Flexibility Analysis 

14. The Commissivn has prepared an Initial Regulatory Flexibility Analysis (IRFA), 
&ached as Appendix B, for the NPRM, as required by the Regulatory Flexibility Act. The 
Colnmission requests urittcn public coiiiment on thz analysis. Comments must be filed in 
accordance with the same filing deadlines as conments filed in response to the NPRM, and 
must ha \ ?  a separate and distinct heading designating them as responses to the IRFA. The 
Consumer and Go\c.riiiiiental Affairs Burzau, Reference Information Center shall send a copy 
of the NPRM, including this JW.4, to [lie Chief Counsel for Advocacy of the Small Business 
Administration (SRA) '" 

D. Papcr-work Reduction Act 

15. This VPRM may contain proposed mformation collections. As part of our 
continuing effort to reduce paperunrk burdens, we invite the general public and the Oftice of 
2lana~enient and Budzet (OMB) to take this opportunity to coinment on the information 
collections contained in this Kotice, as required by the Paperwork Reduction Act of 1995." 
Comments should address: (a) mhether the proposed collection of information is necessary for 
the proper performance of the functions of  the Coniniission, including whether the information 
,hall hale practical utility; (b) the accuracy ofthe Commission's burden estimates, (c) ways to 
enhance the qualit>, utility, and clarity of  tlie information collected; (d) ways to minimize the 
burden of the collection of information on the respondents, including the use of automated 
collectivn techniques or other forms of information teclulology. 

16. Written conunziits by the public on (lie proposed information collections are due 
160 d q s  from date of publication in the Federal Register./ Written comments must he 
suhmillzd by the public, Ofice ofManagemeat and Budget (OMB), and other interested parties 
on the proposed andlor niodiiied information collections on or before /60 duys from dote of 

~~~~~~ 

"' See' 47 C F R $ 1 48 
~' 

h i  5 I '  s c h Q i ( 2 )  

- '  St~t.PIl:, I .  No 104.13 

6 
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prrhlicirh'ori in the Ferlerul Register./ In addition to filing comments with the Secretary. a copy' 
of any Paperwork Reduction 4ct comments on the information collection(s) contained herein 
should be submitted to Judith B Herman, Federal Communications Commission, Room 1- 
CS01, 445 13th Street, SW; Washingon, DC 20554, or via the Internet to ludith- 
R L-lei~nian@fcc ~ O V  and to Kim A Johnson, OMB Desk Officer, Room 10236 NEOB, 725 
17th Street, N W , \Yashingon, I>C 20503 via the Internet to r<iiTl-~A ~ ~ l o l i n ~ o i ! ' ~ ~ ~ i l ; b _ e O : ,  g v  
nr bv fak to 202-3(15-5167 

E. Further Information 

I7 For further information about this proceedins, contact Frank Stil\well at 202-418- 
Media inquiries I S92, :SI!!\\ d'L?f<:crz, or Aniy  Pike at 202-418-1331, ~ . a ~ k z ~ ~ f c c n o v  

shciuld be directed to h4eriberh k.lcCarrick at 202-11 8-1654, mmccarri@fcc gov 

[V. ORDERilVG C'L.4IJSES 

18 I T  IS ORDERED, pursuaiit to Sections 1, 4(i), 303(q), 303(r), 309(a), 3096) 
and 319 d t h c  Conununications .Act of 1934. as amended, 47 [J.S.C. 59 151, I54(j), 303(q). 
;O.?(r), 309(a), 3096) and 319. Section 106 of the National Historic Preservation Act of 1966, 
16 l!.S.C 5 470f. and Seclion SO0 I4(b) of the rules of the Advisory Council on Historic 
Prcservatiori, 36 C F R $ 800 Il(h), !hat [Ius NOTICE OF PROPOSED RIJLEMAKING is 
hsreby ADOPTED 

19 IT 1s FURlHER ORDERED that the Commission's Consumer and 
G o i e r n m m ~ a l  ,A%iis Bureau, Reference Information Center, SHALL SEND a copy of this 
Notiic of Proposed Rulemaking, including the Iiutial Regulatory Flexibility Analysis, 
to the Chief Counsel for Advocacy of the Sinall Business Administration 

FEDER4L COMMUNICATIONS COMMISSION 

h4arlene H. Dortch 
Secretary 
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APPENT)TX A 

N,4TlO&WII)l? PROCIUMMATIC: AGREEMENT FOR IW,VIF,W OF 
EFFECTS ON HlSTORlC PROPERTIES FOR 

CERTAIN IINDERT.IKINGS APPROVED BY THE FEDERAL 
COMMIJNICATIONS COMMISSION 

[Month Dayl, 2001 

TN‘TRODIICI’ION 

WHIXEAS, Section 106 n T  ihe National I~Iiqtoric Preservation Act of 1966, as 
anicndetl (“NIHPA”) (codified at I 6  1I.S C. $ 4700, requires federal agencies to  take into 
account the effects of Fedeml [Jndertakings on Iiistoric Properties (see Section IT, below), 
iiiclutled in or eliSihle Tor inclusion in the National Register of Historic Places (“National 
Resister”), and to amord the Advisory Chuncil on llistoric Preservation (“Council”) a 
reasonable opportunity to comment with regard to such Tlndertakings; and 

WHEREAS, under the authority granted l,y Congress in the Conununications Act o€ 
l93$, as atiiended (47 U.S C. 5 151 cf vcq.), the Federal Communications Coiiimkion 
(“C‘nmmission”) establishes rules and procedures Tor the licensing o i  non-federal government 
coinniunications services, and [he registration of  certain antenna structures in the United 
States and its Possessions and Territoriey and 

IWIERFAS. Congress antl the Coinmssioii have deregulated or streandined the 
application proce\s regarding the construction o T  individual Facilities in inany of ihe 
Comniission’s licensed qeniccs; and 

\4~7tIEREAS, under !lie framework established in the Commission’s environmental 
rules, 17 C.F.R. fj$ 1.1;OI-I . I  319, Coinmission liceiisees and applicants for authorizations 
and an!enna structure registratlons (“Applicants”) arc required to prepare, and the 
Comrnission is rrquired IO independently review and approve, a pre-construction 
Eiivirouniental Assessment (-‘EA”) in cases where a proposed tower or antenna may 
significantly afl‘ect the cnviroiiment, including situationq \vhere a proposed tower or antenna 
may ; t i k t  llistoric Propertics that  arc either listed in or eligible for listing in the National 
llegtstcr, including properlies of‘ religious and citJ!tiraJ importance 10 an Indian !ribe or Narive 
H a w a ~ i a ~ i  orgaiiiiation (“NI~l0”) that nicet the National Register criteria; and 

VSI-ICRl<AS, the Council Iias ndopled rules implementing Section 106 o f  the NHPA 
(codified 3 t  .?6 CI;.R. P m  $00) antl setting f i r t h  the process, called the “Section 106 
i,roce.;s,” liir complying uflilh the NIII’A; 3nd 

&‘-I EIWAS,  pursuant to thc Commission’s rules and tht: terms of thiq Nationwide 
I’rogrmiimtic Agreement h r  Revlcw of Effcctc 011 Iktoric Properties for lrndertakings 
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Appro\u i  ihy lhe I:cderal Conlimlnicntioils Co~iiniiscion (“Nationwide Agreement”), 
Appltcaiits have hccn autlicrri7ed. consisrent with the terins of t!ie meinoranduni koni the 
Council to the Commission, litletl “l)elegatinn of Authority for the Section 106 Review of 
‘I elecomniiinications Projects.” dalcd September 21, 2000, to initiate, coordinate, and assist 
tlic Coinmission with coinplimce \ v i t h  mnny aspec,t.; of the Sectitin 106 review ~ T O C C S S  for 
llieir fncilitics. niid 

WHEI<EAS, iii August 2000, the Council cslablislied a Telecommunications Working 
Group (the “Working Group”) to provide n forum Tor the Commission, the Council, the 
National C‘onkt-eiice of Statc I-listoi ic Preservmioii Oficers (‘Conference”), individual State 
l~listoric Preservation Olticer5 (“SIIPOs”), Tribal Historic Preservation Oficers (“TI-IPOs”), 
other t r iki l  representatives, comiiitinicaiions industry representatives, and other interested 
inmihers oL‘ the public to discuss improved Section I06 compliance and to develop methods 
of strcaiiihning thc Sectioii I 06 rev iew process, and 

WHEREAS, Section S00.13(b) of the Council’s regulations (36 C.F.R 5 800 14(b)) 
a l lo~vs  for programmatic agreemcnts to streamline and tailor the Section I06 review process 
io parlicular federal iprngrains, if ilicy art: consi5tent with the Council’s regulations; and 

WHEREAS, thc Coiiiniis<ioii, Ihe Council, and the Conference executed on March 16, 
3001. the Nationwide Programmatic 12greement for the Collocation of Wireless Antennas (the 
“Collocatioii ,.\geemetit”), i i i  order to ilreamline review for the collocation of antennas on 
existing towers and thereby reduce the i i e d  for tlie construction of new towers (Attachment 1 
io this Nationwide Agreciiicnt), and 

WIIEREAS, the Council, t l ie Conference, and the Conuiiission now agree it IS 

desirable i o  rurther streamline and tailor thc Section 106 review process for Facilities that are 
not excludctl from Section I06 review under the Collocation Agreement while protecting 
Hisioric Propei-tics that are either listed in or eligible Ibr listing in tlie National Register; and 

Wl-lEREAS, thc Woi-king Group agrees that a nationwide programmatic agreemcnt is 
a tlcsirable and eKective way io kirthcr srremnline a n d  hilor the Section 106 review process as 
11 applics to Facilitiec; and 

WHERIXS, this Nallonwitie Agreenlent WIII, upon its execution by the Council, the 
Conference, and the Comiiiikm, conytitute a substittile for the Council’s rules with respect tn 
certain Coninusion 1 lndertahings; mid 

W1II:JIFAS. the Coniniirsiciii has consiiltetl with lntlian tribes nnd United .%Ju~/I nrrd 
~ n v e r r r  Tribe\ regarding I his Nationwide Agccment; and 

WI Il,REAS, this Nationwide Ageement provides for appropriate public notification 
.md participalioii 111 coiinecti(in wiih rlic Section 106 process; atid 
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\VI IEIWXS, Scction I01 (tl)(O) of the NIIPA provides that federal agencies “shall 
cniisdi with any Indian lrihe or Nativz IIawaiim organi7ation” that attaches religious and 
cultural signilic:iiice to properties o r  traditional religious and cultural importance that may tic 
dclermined to he eligible fbr incli~sinii in (he National Register that  might be aflected by a 
fetlcral undertaking (16 U.S C‘, 4 470n(d)(6)). and 

1L1 IEREAS, llie Cniiimis?ioii 11% adopted a “Statement of  Policy on Establishing a 
C;~ivernincnt-to-C;overnineiit Relationship \vi111 Indian Trihes” dated June 23, 2000, pursuant 
I O  wli icl i  tlic Coiiiiiussion: rccogiiizeh the tiniquc legal rclatioiislup that exist5 between the 
fcctlcral gci\criiiiiciit and Indian ti.ibal governnieuts, as reflected in  the Constitution o f  the 
i lnited Stales. trcatics, federal stntuies, Executive orders, and numerous court decisions; 
aflirnis the l‘ederal trust relationship with Iridian tribes, and recognizes that this historic trust 
relatioiisliip requires the feder:il govcrninent to adliere to certain fiduciary standards in its 
dealings \vir11 Indian tribes, cnmmits to working with Indian tribes on a government-to- 
govemmcnt basis consisleill with the priiiciplcs oC tribal self-govemance; commits, in 
xcordaiicc with the federal governmcnt’c trust responsibility, and to the extent practicable, to 
constilt with tribal governments prior to implemcnting any regulatory action or policy that will 
significantly or uniqucly affect tribal governments, their land and resources; strives to develop 
\vorkiiig relationships with tribal governments, and will endeavor to identify innovative 
mechanisms to facilitate tribal consultationc; in the Commission’s regulatory processes; and 
endea\ors to strzarnline it.; :idininistrative process and procedures to remove unduc burdens 
that its decisions and actions place on Indian trihm, and 

WFICRE,\S. the Csniinis.;ion docs not delegate under tliis Programmatic Agreement 
any portion of its responsibilities to Indian tribes and NMOS, iiicluding its  obligatio^^ to consult 
under Section lOl(t1)(6) ofthe NIIPA; and 

WtTEREAS, the terins of lliis Nationwide Agreement are consistent with and do not 
attcinpt to abrogate the rights o f  Indian tribes or NHO? to consult directly with the 
Cominiqsion regarding tlic construciion o r  Facilitics; and 

UTIEREAS, the cxecution and ~niplcmcntation of this Nationwide Agreement wlll not 
preclude rndiaii tribes or NHOs, SI IPOITHPOs, local governments, or members of the public 
from filing complaints with the C‘onimission o r  the Council regarding effects on Historic 
Properties froll~ any  Facility or ciiiy aciivity covered under the terms oE the Nationwide 
.4greeinent; and 

WHEREAS. Indian Iiihcs and NllOs may request Council involvement in Section 106 
cxses that present issues o f  coiictrn to Indian tribes or ”OS (see -36 C.F.R. Part 800, 
,\ppeiidix A, SecLioii (c)(4)), and 

W‘FII CIII?AS, the Council, the Conference and the Commission recognize that 
hpplicanis’ use of qualilicd profcssionals experienced with the NIIPA and Section 106 can 
slreainlinc the review procesq and iniiiiniire potential delays, and 
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WTIEREAS, lhe Commission has created a position and hired a cultural resources 
Iprofc.ssionnl to assist with thc Scction IO6 proccss, 

NOW fIHF.TUTORR. in coiisideration o f  the above provision? and of the covenants 
and agreements contained herein. the Coiiiicil, the Conference and the Commission (tlie 
“Partie\”) agree a \  Ibllows. 

I .  API’I.IC‘Al3II~I’I Y ANI)  SC‘OI’E 0 1 :  I Ills N,\TlONWII>[: AGI<EEMEN-r 

.4 This Nationwide Agreement ( 1 )  evcludes from Section 106 review certain 
IJiidertakings involving the cotxtructioii and modification of Facilities, and (2) 
streamlines a n d  lailors the Section 106 review process for other Undertakings 
involving thc con5tructior and modification oEFacilities. An illustrative lis1 of 
Commission activities i n  relation lo  which IJndertakings covered by this 
Agreement may occiir is provided as Attachment 2 to this Agreement. 

13 This Nationwide Agrccmcnt applies only to federal Undertakings as 
detei mined by the Commission (“Undertakmgs”). The Commission has sole 
autlioriLy to ilstenninc what activities undertaken by tlie Commission or its 
Applicants constitute Undertakings within the meaning of the NTIPA. Nothing 
in this Agreement chall preclude Ihe Commission from revisiting or affect Ihe 
evisting ability of any person io challenge any prior determination o f  what does 
or doe? not constitute an IJnderraking. Maintenance and servicing o f  Towers, 
h t e n n a s ,  and Zssociated equipment are not deemed to be Undertakings 
sublecl to Scction 106 rcwew. AT reqrrerted i r r  tlre Irrrr drnfl hv the EBCI-THPO we 
irre ,sfill concerned if ‘mirinfennrrrc mid servrcinp’ are rlrere the onlv t~vo  orrivirier fro[ 
considwed Io he r,nrlerlnkinpc? Il’e firid rlrnt r1ii.s is rrnclear and needs nrldrersinp in flfe 
evenr rhot fkerc nre more exemption\ flint should he nililre.s~ed i r r  rlre arreemenl. 

This Agreement does not apply to Antenna Collocations that are exempt 6om 
Section 106 review tinder the Collocation Agreement (see Atlacliment 1). 
Pursuant to the tcriiis o f  tlie Collocalion Agreement. such Collocations shall 
not be subject to the Section 106 review process and sl1all not be submitted to 
tlie SIHPOITITPO for review This Agreement does apply lo  collocations that 
are not cxernpt lion1 Section 106 review under the Collocation Agreement. 
EUCI-THI’O f i r i d s  flris seclion lo hr verv confir.$rrrp rrenfmenl of fhis .sirhiect. A fired for 
clenrin, io which eo-locotionr reiprire review and which do nor under flris n,?recnrel needs 
io hr nildrer$etl. In  ternis of cxempfionr, it lrrrs not heerr oiir experience thnl 011 co- 
Iocrrrionr $bould he exempt from Section 160 review. ll‘hen co-lncalion~ requires new 
ground dirfnrhnncr in n prea.iorr.r rrrrdisturhed rind rrniwrml oren n Crrlrurnl Resource 
review h w l d  he corrrpletclvrryirEl1.rrr~irerl. ‘ I k  Agreement does not apply on “tribal 
land<”  as defined iinder Section 800. I6(x) o f  the Council’s regulation?, 36 
C.T K. $ 800 I6(s) (“Tiibd lands means all lands withiii the exterlor 
hoiindartes of‘any Indian reservation and all dependent Indian communities.”) 
Thls Natiotnwide Agreenient, Iioweiver, \vi11 apply on tribal lands should a trtbe, 
pursuant to appropriate trihal Iprocedures and upon reawnable notice to the 

c 

L.1 
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Council, Coinmiscio~i, and appropriate SI-TPO/TlIPO, clect to adopt the 
provisions o f  this Nationwide Agreement. Where a tribe that has assumed 
SIIPO functions pursuant to Section IOl(d)(2) of the NHPA (16 
11 S.C.  $ 470(t1)(2)) has agreed to application of this Nationwide Agreement 
on  trilxil lands, lh t  tei m SI  IPO/'rHTpO denotes the Tribal Historic Preservatioii 
OHiccr with re.;peci i o  rwiew O K  propnsed Undertakings on those trihal lands. 
Whcre a trihc that l ias not  assiimed STPO functions has agreed to application 
of this Nationwide Agreement on tribal lands, the tribe may notify the 
Commission o r  tlic tribe's iiitcntion to perform the duties of a SI~IPO/fHPO, as 
tlefmed in this Nationwide Agreement. for proposed Undertakings on its tribal 
I:intls, and in such instances the temi SITPOII'IIPO denotes both the State 
I lisloric Preservation Oflicer arid the tribe's authorized representative. I n  all 
otlier instanccs, tlic terin S tIPO/TI-11'0 denotes the State I~Tistoric Preservation 
Oficcr 

IL) rhi.; Nationwide Agreement gomrns only review of Undertakings under 
Section 106 o r  the Nl-1P.A. Applicants conipleting tlie Section 106 review 
proccss under the term.; O K  Ihis Nationwide Agreement may not initiate 
cnnstruction withoul completing any environmental review that is otherwise 
required for clTects other than Iiistoric preservation under the Comnissioifs 
rules (See 47 C.F.R. $ 5  1.1301-1 1319). Completion of the Section 106 
review process tinder this Nationwide Agreement satisfies an Applicant's 
ohligations tinder the Commission's rules with respect to Historic Properties, 
except for Undertakings that have heen determined to have an adversc effect 
on Historic Propeaies and that therefore require preparation and filing o f  an 
I3wironmental Assessment (See 47 C.F R .  6 1 . 1  307(a)(4)). 

This Nationwide Agreement does nol govern any Section 106 responsibilities 
tlial agencies other than the Commission may have with respect to those 
agencies' fedci 21 Iliidertakings. 

I': 

A. The f(o1lowing let-nis are tised In ihis Natinnwide Agreement as defined below: 

1 .  ,411tenna. An apparalus designed Tor the piirpose of emitting radio 
frequcricy ("RF") r;itliation, to be opcrated or operating from a fixed 
location pursuant to Cmiinlssion authorization, for the transmission of 
writing, signs, sigii;rls. data, images, pictures, and sounds of all kinds, 
including the 1r:insniittiiig dcvice and any on-site equipment, switches, 
wiring. cabling, powcr sources, sldters or cabinets associated with that 
antenna and added to a Tower, struclure, or building a? part o f  the 
original installalioii of tlie antenna For most services, a n  Antenna will 
be mounted 011 or in. and is distinct from, a si~ppc~rting structure sucli 
as a Tower, hIriicLure or building I-lnuever, in  l l i e  case of A M  

n . c 
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hroadc~s~  ?lalion?, the entire rower or gioup oCTowers constitutes the 
Anleiina f i i r  tliiit station For purposes of this Nationwide Agreeiiient, 
h c  l e r i i i  /\n(ciina doe.; not include unintentional radiators, niobile 
\tation.;, or tle\,iccs a\r~hori7,cd tinder Part 15 offhe Coninmission’s rules. 

Applicnnt. ?\ Coiniiiission liccnsce, permittee, or regisfratioii holder, or 
iiii applicant o r  prospcctive applicant for a wireless or broadcast 
licensc. ~iullioii~~ition or mfenna structure registration, and Ihe duly 
autliori/ed agents, employees, and contractors o f  any wcli person or 
entity. 

Area u f  Potential Fffccts (“APE”). The geographic area or areas 
within which ;in Undertaking may have an effect on Historic Properties, 
if sucli properties exist. The ERCI-TfiPO reconimends rhnr the w n r h  ‘direcr 
intlirrcr’ nnd mnrrrlnrii~c he rr,red next 10 rlie word “rrfect.” Thir i~ II hnric 
requirrmerrr nnrlrhniild he rrqiiired in f h k  PA. 

Cnl l~~c~t io i i .  The iiiouiiliiig or installation or  an Antenna on an existing 
Tower, huilding, or structure for the purpose of transmitting radio 
kequency signals li>r I elcconiinunications or hroadcast purposes. 

C1Tect 
qtiali@ing i t  h r  inclusion in or eligibility kit tlie National Register. 

6 Experiniental Autliorimtion An auhrization issued to  conduct 
experimentation titili7ing radjn waves Tor gathering scientific or 
technical operatioil data directed toward the iinprovenient or extension 
of ail cstahlislietl service and iiot intended Tor reception and use by tlie 
general puhlic. “Experimental Autliori7ation” does not include an 
“Expciiiiieiital Dioadcast Station” authorired tinder Part 74 of [he 
Comini.;Gon’y rules 

Facility A I’ower or an Antenna. The term Facility may also refer to a 
‘Tower and its associated Anteniia(s). 

? - 

. 

.1 . 

1. 

5 .  An ~ilteratioii to the characteristics of a llistoric Propci-ty 

7. 

R I-listoric Property Any preliistnric or historic district, site, huildiiig, 
struct tire, o r  object included in, or eligible for inclusion in, tlie National 
Regkler maintained by the Secretary o f  the Interior. This teriii includes 
artifacls, records, and remains that are related to and located within 
wcli properties 11ie teriii includes properties 01 traditional religiour 
and cultural iniportiince IO a n  Iiidiaii lrihe or NlJO lhat meet the 
National Registcr TCP. orAIREA/E.O. 13007 criteria 

9. National Register. The N;ilional Regisler of Historic Places, 
inaintained hy thc Secretary o f  the Interior’s office of the Kecper o f  the 
National Register 

I O  Special I-emporary Aii[Iiorintion. Authoriznlion grantetl to a 
permittee OT licensee to allow ~l ic  operation o f  a station for a limltetl 
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r i i .  

~pcrind at ;I specified \wiiince from the terms of the station's perinanent 
authorization or req~iireinents o r  the Commission's rules applicable to 
!lie pnrliculnr claqs or type ofqtation. 

Subinissicin Packel The docunient to be submitted initially to the 
SI~IPOTTIPO lo Cicilitate review of the Applicaiit's findings and any 
detel-minatinns with regart to the polential impact of the proposed 
Ilnderlnking o n  tlistnric Properties in tlie APE. 'lhere are two 
Submission Prlcket5. (a) 'The New Tower Submission Packet (Form 
NT) (See Atlaclinient 3)  and (11) The Collocation Suhinission Packet 
(Form CO)  (See  Atcachineiit 4). Any documents required to be 
suhniiiled ;ilong with a Form are par1 oftlie Subniission Packet. 

12 Tower. Any structure built for tlie sole or primary purpose of 
supporliiig Coiiimissioii-licensed or autliorized Antennas, including the 
on-site fencing, equipment. switche5, wiring. cabling, power sources, 
sliellers. or cabinels associated wit11 that Tower but not installed as part 
of an Aiitetiria as defined herein 

/ I  

B. A l l  o~licr terms iinl clelined ahovc or elsewhere in this Agreement shall have 
the same nicaiiing ns set forth in 1he Council's rules section on Definitions 
(36  C.F.II. $ 800 15) o r  tlie Cnniiiiisrioii's rules (47 C.F R. ss 1 1301-1.1319) 

c' J:nr !lie calculation 01 '  time periods tinder this Agreement, "days" mean 
'.calendar days." Any time period specified in the Agreement lliat ends on a 
\wckend or n Fedenl or Slatc holiday is extended ~ i n t i l  tlie close of the 
following busiriess day 

b'ritten c ~ i i ~ i ~ i t i i i i c ~ i t i ~ n ~  iiiclude communications by e-mail OT facsimile 1) 

IJNDER'l'AIC[NGS EXCLliIXTI FROM SECTION 106 REVIEWi 

A Uiidertakings  hat ta l l  williin llie provisions listed in the following sections 
I l l  A . l  thro~i$i 111 4 6 are excluded koni Section 106 review by the 
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SI-TPCVTHI’O nndf r ihr t  d o  r!irw\, t l ie Commission, and the Council, antl, 
accordingly. shall nor be submitted to the S~~POI711PO nndTriihes d o  THrO’s 
ibl- review [unlcsr an Iiidicln tribe indicates pursuant to Section 11I.R that a 
Ilistnric Property of‘ traditional religiou.; or cultural importance lo that trhe 
may he advcrsely aiTe‘ectcd by llie proposed U~iderlaking].~ Applicaiits should 
r d a i n  documcnlation ni“ their tleterininntion that :in exclusion applies to an  
Ilntlcrtaking C‘onccrns regarding the application of these exclusions from 
Section 106 review may he presentcd to and considered by the Commission 
pursuant to Scction x1 The ERCI/TflPO wpporfv rind ncrees wilh flre commenfr m 
111 / I  trrhmiffcd hi, ,lie ,Vmniii Nnfion. 

I. Modification or a tower and any associated excavation that does not 
i n \ ~ l v e  a collocation antl does not substantially increasc the size of the 
cxisting lower, 3s defined in the Collocation Agreement. Once npnin [be 
EllCl/TlIPO rcqlrren flrnr “riihsfnnfinnnl” he clefiired 

Construction of  a replacement for an existing coniniunications tower 
and any associrtted excavation that does not substantially increase the 
size nf tlic eyisting Iowcr irnder elements 1-3 of the definition as 
deiincd in tlie Collocation Agreement (See Attachment I to this 
Agreement, Stipulation 1 .c. I - ? )  and that does not expand the 
houndarie.; o f  the leased or owned property surrounding tlie tower by 
more than .30 feet i n  any direction or involve excavation outside these 
expanded boundaries antl any access or utility easement related to the 
site. Oiicc, w i i i  f6e E‘DC‘I-TIIPO reque(1 lhnr “vuh~lnnliimnl” he rlcfined. I n  
tome cases, 3) feer ir Ion iiiucli nnd tnnv concrime nn effect. 

2 .  

_1 Cnnstriiction o r  any temporary communications Tower, Antenna 
structure, or idated Facility, including but not limited to the following: 

a. A ‘Tower or Antenna authorized by the Coinmission ror a 
temporary period, such as any Facility authorized by a 
C~onimissinn grant of Special Temporary Autllority (“STA”) 
or cmerzency authorization; 

0.  a ccll on wheels (COW) transinission Facility; 
c A Imxidcast L~uxiliary services truck, TV pickup station, 

renioie pickup hroadcast station (e.g., electronic 
tiewsgatliering vehicle) authoriLed under Part 74 or 
temporary fixed or transportable earth station in the fixed 
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iaLellite ccnice (e.g., salellitc newsgatliering vehicle) 
authori7ed under Part 25; 
ii rciiipornry Imllast mount Tower involving no excavation; 

csi1criincnt:il autllorization.3 

d 
e.  Any Facility aulhor ixd by a Coinmission grant o r  an 

For pui pows ill“ t h k  sltbsection -3, the teriii “temporary” means “for no 
inore than I\xenty-fnur iiioiiIIi$ duralioii except in the case of tliose 
Facilities associated with national security.” The ~:‘~CI/TIfpo hos prent 
CoiicErfi wilh Ilris srcfinir. rl’e w M / d  lihe Ihir  to br nddrrrrcd: n - e: do noire of 
there propowd iicfiiwicr reqiiire rwrfh diwrrhnncc? 

Construction o t  ii Facility 400 ket or less in overall height above 
grouiid level nii a properly that is i i i  actual use solely Tor industrial, 
comnicrcial, and/or goveriiment-oficc purposes and that occupies an 
area or  10,000 square fcct or more, or that together with adjacent 
industrial, coininercial, and/or government-ofice properties occupies 
an area o f  10,000 square feet or more, where no structure 45 years or 
older is located within 200 fcct4 of the proposed Facility, and where all 
area’; 10 be excavaled will he located on ground Illat has been 
previously disturbed as defined in Section Vl.C.4 below. Once o w i n  the 
EBCI/TllPO recnmnrend~ flint inaddition Io structures over 45 yeom old 
TCWSnrret riter ~ l ~ o u l d  he Iisied (The dkrnnce from which 
consfrucfinn/e~riii~nfinn cnn occiir rnrirl he determined by the rribe providinp tire 
inforinntion), In nddiiion, when tire phrare preiinrrly dirtrirhed ir  used. includc 
hot11 rhc wnril\ “linrizonmlls” nnrl “vrrrirnlli~” shorrld be plnce info this 
Rprecmc’nt. 

Construction of a Facility 400 feet or less in overall height above 
ground level lncated i i i  or within 200 feet of the outer boundary ofany 
ofthc following, and where all arcas to be excavated will be located on 
ground that ins been previously disturhcd as defined in Section V1.C 4 
below. 

:L. .A riglir-of-way dec;ignated by a yoverninent for rhe location 
of coininunications Towers or above-ground utility 
trancmission lines and associated structures and equipment, 
arid in active LISC for sucli purpose; 

I > ,  Ail exis[ing liinitcd access 1iiterst:ite Fligliway with a speed 
limit o f 5 5  MI’II or higher; or 

1 

>. 
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c . A  raitwiy corridor in active use h r  passenger trains; 

Howewr, an 1 Jiidcrtaking shall not he excluded from review under this 
provisinn iI' (1 )  tlic existing highway, railway line, or commuiiications 
s t r i i c l i i i e  is iiicluded iii the National Register and the setting or other 
visual cleinsnt is identitid as a character-dzfiiiing feature of eligibility 
on tlic Natioiid Registcr iioiiiiiiatioii; (2) tlie proposed Facility lies 
within 100 f x t  o r  my othcr structure that IS 45 years or older; or (3) 
the proposed Facility lies within 3/4 mile of and is visible from a unit o f  
llie Nnlional Park Systcin that is listed or eligible for listing in the 
National Register, or a National Historic Landmark.? The E N C I ~ H P O  
continues /o reqrrcv rlrrrr  rlre conimiiets nhow concerniirp TCP and ,secre/ siws hc 
includeled ( w e  fi 4 nhnee). 

Conslriictioii of n f;icility in any area previously designated by the 
SIWO/TTIPO at its discretion. rollowing consultation wilh appropriate 
tribes, :IS having lirnited potential to afect Historic Properties. Such 
hignat ion shall be documented arid made available for public review. 

[Prior to commencing construction of any Facility excluded Troll1 Section 106 
review tinder Section 111 A . l ,  Tll.A.2., or III.A.4. through ITT.A.6, an Applicanl 
shall notify any  Indian tribe with aboriginal and/or historic associations to the 
area in which the Uiidertaking is to occur and provide the tribe n reasonable 
opportiiiiity to indicate that tlie Iliidertaking may adversely affect a IIistoric 
Property oftraditional rzligious or  cultural iinportance to that tribe. If the tribe 
indicates that st ic l i  ai1 ndwrse efkct may occur, tlie Applicant shall engage the 
tribe pursuant to Section 1V and shall review the Undertaking and submit it to 
tlie SHPO/1'111-'O for review under this Nationwide Agreement 
iiotwithstanding the exclusioii, unless the tribe subsequently concludes that the 
Flistoric Property would not he adversely affected 1 

I Section 111 B was proposed hy the Nava.jo Nation. Section 101 (d)(6)(B) of 
the N I W A  stales that, "[iln carrying out its responsibilities under Section 106, 

6 .  

R 

5 I'Iic Cimference has proposed a iiiodilicalion to Section 1 1 1  A 5 !hat would allow individual SHPOs to "opt 
oiit" of hi\ e\clusinn aliere IiiTloric properlies are l ihely io be present iii s~ ic l i  corridor5 
he conlingen1 on agrcernent to consult w t l i  applicant? and engage in gooil faith efforts to identify alternate 
loc;ilions for (lie locafioii ofcommunications facilities purwan t  to Section 111 A 6. The National Trust i s  in 
iupport o i  the Confcrcncc draf t  "opt-out" I;iiigua2e for railway corridors in active use for passenger trains 

hasii uilh no giar,inteey [hat  the parlies w I I  reacli consensus. C71A also cxprcssed its concern that the 
p ~ o ~ m c d  iipl-out provisiori woiild resd i  i n  ai l  additional 12-18 month negotiatioii Iprocess \rith each state thar 
cIioi>w\ io  opt i i i i ~  i i i :idllitioii to wli.it lili\ olrexly hcen 3 lengihy procesr, I e ,  txvo years 

SHPO opt out would 

(- r i A  OIIJCCI~ I O  iin opt-mi p r o v i w n  h:.caii~e i t  revert3 back IO addresstng key exclusions on a state-by-state 
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a FederLtI agcncy shall consult wiih 3ny Indian tribe or native Ilawaiiati 
Organimtion that atlache? religious and cultural significance to [IIistoric 
I'roperties]." Thc NZIWJO Nation believes that this proposed provision IS a 
niiiiinniriin necessary accoinmndation in liglit o f  Section 101 (d)(6)(B).] 

ICT1.A. PC'IA m d  NAB are concerned that the Nava,jo Nation's proposed 
language pro\ idcs ndtli~ional notice rcquirenients raihsr than sti-eamlining 
cscludcd TJndertal,ings kom ireview PC'I A argues that from a practical 
standpoint, an exclusion that includes a tr~bal notice requirement may be 
innlamount I O  inn cxclusioin at all. Moreover, these parties, the Conference, 
and the Council maintain that this Nationwide Prngramniatic Agreement is not 
the appropriate vcliicle to address t l ie  notice issue, but that the Commission in 
consultation with Indian tribes should develop agency procedures with respect 
t o  tribal conwltatioii l l ie Council notes that other programmatic agreements 
have excluded Undertakings olT tribal lands from review without a provision 
fnr tribal notice. IJSET stares thal tribes wcre not consulted in the 
development ii r those pro~rnmmatic agreements.] 

[We seek connnicnt on the Navajo Nation's proposal, and on this draft 
Nationwide Agreement generally, in light of Section I O  I (d)(6)(R).] 

I V. PARTICIPATION OF INDIAN TRIBES AND NATIVE WAWAIIAN 
ORGAN~IZATTONS IN IJNnERI'AKINGS OFF TRIBAL L2NDS; TRIBAI. 
CONSIII,'TA'I~ION ~ Altcmative A6 

,2. .AF a part of i lq  respuiisihilitics i n  connection with Section 106 of the NHPA 
(16 IT S.C. 4709 and the regulations o f  lhe Council (36 C.F.R Part SOO) and 
pursuant to Section lOl(d)(6) of the NHPA (15 1J.S.C. 5 47O(a)(d)(6)), the 
Commission recognizes Its responcibility to consult with any Indian tribe or 
NIT0 that attaches religious and cultural significance to a Historic Property if 
tlie property may lie affected by an Undertaking. Tlirougli its ru les  and the 
terms or this Agreement, thc Commission has authorized Applicants to initiate 
contacts with Indian tribcs and NHOs oil its belial( and to conclude the 
prnces? of trilwl participation consistent with this Agreement where the trihc 
lias not requcstcd Sovemnient-to-~ovcriinicnt consultation 

o irhr .illrrn3tivc w a s  diicLi(vxl 111 the Teleconitnilntcatioiis Working Group arid represents the collective 
c h r i  oT\Yoihng Ciroiip nieinhers. I I I L ~ U ~ I I I ~  trthal rrprescniative?, to addrerc s u e s  ralsed in thc Working 
Groiip (Iixx!:sions The \'~!orklng (irntlp did not i n v e  311 opparlrinily to nddrccs thc proposal i n  Al ternat ive B 
prior t i i  pithlic.rtion for coininent 
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I3 (‘onsislent with their riglit io  ~o~’er i i i i ie i i t - to-~ovcrnment coiwltatioii, tribal 
‘iuthoritiec niLiy request Commission consultation on any o r  all matters at any 
time. including when an lliidertaking proposed o f  lribal lands may afect 
Histnric Properties that arc or religious and cultural significance to tha t  lndian 
tribe or NHO 

l h e  Commission recogniLes that Indian trihes cxercise inherent sovereign 
p o w r s  over their inembeis and lerritov. The Commission also recognizes tlie 
rrnique relationship that tlie kdcral go\,erllment has with Indian trihcs set forth 
i n  [he Constitution of the IJnitcd States, treaties, statutes, and court decisions. 
Each Applicant i i i i i s t  rcclygize there facts and conduct all communications 
with Indian trihes in a sensitive nianner, respectful or tribal sovereignty. 
Contacts shall he directed to the appropriate representative designated or 
identilied by fhe tr ihnl  goveriiinent or othcr governing hotly. 

,\pplicants should be awarc that rrequeiitly, €Iistoric Properties of religious and 
culttira1 significance to Indian tribes and NI-10s are located on ancestral, 
aboriginal, or ceded land? of such tribes and organizations and Applicants 
should take this into accoiint when coniplyuig with their responsibilities. 
Accordingly, Applicants shall nse reasonahle and good faith efforts to identify 
any Indian trihe or Nl-10 that may attach religious and cultural significance to 
I Iistoric Properties that inay he affected hy an Undertaking. Such reasonable 
:ind good faith efforts may include, but are not limited to, seeking relevant 
inrorniation h i m  the relevant ST-IPO/T‘I-~IPO, Indian [ribes, state agencies, the 
IJ S. Bureau o f  Indian Affairs (“BIA”), or, where applicable, any federal 
nzency with land holdings within the state (c.g.,  lie U.S. Bureau o f  Land 
Management). Althousli these ayncies can provide useful inforination in 
identifying potentially afected Indian tribes, contacting BIA, the SFIPO or 
other federal and state qencies is not a substitute for seeking information 
directly fioni Indian tribes that m a y  attach religious and cultural significance to 
a potentially a k f e d  lTi.;loric Property, as described below. 

C. 

D. 

11 111 order to cnsure f h a t  each identified Indian tribe or N1-IO has a full 
opportunity t i 1  pirticipatc in t l ie Section 106 process and to request 
- ~ o v c r ~ i m e n ~ - t o - g ~ ~ \ ~ e r n ~ i i e n l  consultation, tlie Applicant shall, early in the 
pro,ject planning process, contact in wiling any Indian tribe or NE10 identified 
pursuant to Section IV D ahove. rhc communication sliall include the 
elements specified in Section V C , below, and offer the Indian tribe or NHO 
a n  npportiinily 10 pro\itlc lo lhc Applicant inforniation about I-listoric 
r’roperties in tlie APE that +odd be considerzd and included in the 
Suhrnission Packet Ihe inilinl coniniiinicntion should explain thc Applicant’s 
.i111hor1ty :inti tlie trihe’s right to reqiiest government-to-government 
consultat ion a ?  outlined in Seclicln 1V.A. and 13 abnve. 
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1: 17 i t  t\pplic;rnt iniiist ciisure Ilia1 each identified Indian tribe or NIIO lias a 
reasonable opportunity to rcspond io its comiiiunication. Ordinarily, 30 days 
lroin tlic time the relevmt tribnl representative may reasonably be expected lo 
Iiave received xi inquiry sliall he considered a reasonable tinie, and in no event 
dial1 ;I reason;iblc time he le5s Llian 30 days titiless otherwke agreed by a tribe. 
Should the trihe request additional time to respond, the Applicant shall afford 
atlditiotial tiinr. a <  reawnable under tlie circumstances. Notification to the 
Applicant o f t h e  need for additional linie should he made, where practical, a t  
least 5 clays prior to the close of the initial 30-day period In  general, a n  
Applicant should not assuiiic that failure to reypond to a single communication 
cstablishcs that  an Indian trihe or Nl~lO is not interested in participating, but 
should make reasonable efforts to follow up Such efforts may include, for 
cximple, a i l  ;itldiiioiial allenipt a t  written conimuiiication, provision of tlie 
Suhniissioii Packet a t  the time it is suhinitted to the SI-IPOITI-IPO, and/or, 
rslierc practical, contact by telephone.7 

Ifthc Applicant receives n comment or objcctioii from an Indian tribe OT NHO 
regarding Historic Properties, the Applicant shall pursue further discussions 
with the tribe. unless the tribe requests consultation with the Commission. All 
rzquests for governniciit-to-govcmnient consultation shall be immediately 
forwarded to [he Coinmission. If the Applicant receives a comment from an 
Indian tribe or NIIO, it  shall invite tlie commenting tribe or organization to 
hecome a concultin2 party If the Indian tribe or NFIO agrees to  hecome a 
consultin2 party, i t  <hall be afforded that status and shall be provided with all 
of the informaiion, copies of  siibinissions, and other prerogatives of a 
consulting parly as piwidcd for in 36 C.F.II. 

The ,4pplicant sliall whmit to each Indian tribe and NIIO that it lias identified 
pursirant to Section IV D., above, or that has informed the SIIPOITIIPO, the 
i\pplicant or the Chminission that it attaches religious and cultural significance 
to a IIistoric Property within the APE, a Submission Packet as provided in 
Seclion VI1 A Sucli siibmissioii is not necessary where the Indian tribe or 
NHC) lias previously made clear that it does n o t  believe any Historic Property 
of religiow and culiiiml significance to ii may potentially be affected or lias 
failed to respond to repeated atteiiipts at coniniunication 

( i  

800.2. 

rl. 

7 K " 4  ha\ cxprw.ed conczrti [hat lh is  paragrapti i \  difliculi to apply i l i id ondcrmnd because i ts  timing I S  

i t i d c h i l e  The Confcrcnce bellcvcs ilic Prograiiimottc Agreement diould not ;idd deadline5 to I l i m e  already in 
.x (I r r< rarl zoo 
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I. In the cvcnl mi Applicatit mid mi Itidinn tribe or NHO are unable to agree 
rcgarding a ti-ibe'.; assertion prior to construciion oT an adversc effect o n  a 
Tlisloric I'roperty or religious and cullural significance 10 that tribe, the 
i\pplicant sliall not cotnmeiice construction without authoriiation from the 
c om mission. The ('onitnission, in consulintion with the tribe, shull careftllly 
consider 311 pnGtions a n d  rule on a11 such disagicernents with reasonable 
pi-ciniprnc\.; 

.I. Inkirmation rcgdi i ig  Historic I'ropcrties to wliich Indian tribes attach 
rrligious and culttrral sigtiificaiice may he highly confidential, private, and 
seiisilive. I f  ;I lrihe or N1-10 requests confidentiality from the Applicant, the 
Applicant shall honor I l i is  rzquest and shall, in turn, request confidential 
treatment o f  such materials or information in accordance with Section 304 of 
{he NI-IPA ( I 6  U.S  C 5 470w-.3(a)) in the event they are submitted to the 
Coniinission. The Commission shall provide such confidential treatment 
consistent \vttli applicable fedcral laws.* 

Uothing in this Section sl ial l  be construed to prohibit or limit Applicants and 
Indian tribes lion1 ciilering into or continuing pre-existing arrangements or 
:igrccinents govcming their contacts, provided such arrangements or 
;igreenients arc otherwise consistent with federal law 

I(. 

"The L?BCI/TllPO iF aereciir,n nnd reconrmenhp tlrnt FCC olacr Allerriafivr B 
info llir PA. '' 

V. PARTI('I1'A I'ION OF TNDIAN TRIBES AND NATIVE IIAWAIIAN 
ORGANIZATIONS IN UNDERTAKINGS OFF TRIRAL TANDS - Alternative B9 

x 'I I C  Conference notes ililil "'f l ie contiden!i:ility provision in ihe National llistnric Prcservatton Act is eqiially 
applicable to all historic properties not just trnditional cultural piopeflies The reasons for withholding 
infimnation are .;ignificaiir invayinn of priv'icy, r i \k  of l iar i i i  Lo Lhc rewurce and impeding (he use o f a  
I radi t ional  culttirnl property '' The Council proposes that h i s  provision he revised to read a s  follows "Ira 
Trihe or N a r i w  Hawaiian Orgaiiiralinn reqiiesls confidentiality iroin the Appllcant, the Applicant s l ia l l  notify 
the Coniniissi<m 
ofyiich t i iater id ls or information cnnstqetit with applicahle Federal l a w  '' UStT slates that confidentiality IS 

ofccrr lml imporlance to trthes and ih31 contidenrialily rsstrtclioiis should he in place on Applicants whether or 
i i i ~  it rrihe or NHO has rcqtieqted cnntidriil inlity 

$ TI115 al l r r r ta l ivc  1 5  proposed hy l l i e  Vii i led South 2nd Easlcrn 'Irihrs, Inc USIITarglres that Altcrnaiive A 17 

d r i  i i n la ivh l  d e l e p t t n n  I O  noii-Eovernnieiil.iI r i i l i t ies d t h e  r o l n i i i i s ~ l o n s ~ c  ohlig:aiion under both Sectton 

I he Commission 4 i a l l  honor this reqiiect and 4ia l l ,  in turn, request confidential trealment 
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1’ I 

k ‘Jhc Coriiinis~ioii recognires 11s responsibility to initiate and carry out 
~~c~nsu l t~ t ion  uitl i  m y  I n d i m  tribe or NIT0 tliat attaches religious and cultural 
.;ignilic;iiice IO a Ilis~oric i’ropcrty ir t l ie property may 11e arected by a 
Cnniiiiiwoii iinclcrraking l’hts rerponrihility ir rounded in Sections 
IOl(cl)(h)(a-h) and 106 ofthcNTIPA (16 U.S.C. 5s 47Oa(d)(6)(a-b) and 4709, 
ilie rcgulationc o f  t l ie c‘ouiicil (36 C.F R. Part SOO), the Conmission’s 
enviroiin>ental regiilalions (47 C.F.R. $ 6  1.13O1-1.1319), and the unique legal 
I elationship that exisi.; between the federal government and Indian Tribal 
govzriinmt.;, as rcflccied in the Constitulion of the United States, treaties, 
federal stattitex, Executivt orders, and numerous court decisions. This historic 
trust relatioiiship reqttircs the federal government to adhere to certain fiduciary 
staiidartlq in i t?  dealings with Indian Tribes. (Conmi,~siun Siatenzcnf of I’olrcy 
on E~ld~l i .~ / i in ,q  1 1  G o i . o . n n ? ~ , n r - l o - ~ ~ v c r n ~ e ~ ~  Reluliomhij, with Iizdmz 
7i -1 hcs). 

17xccpt a s  provided iii Section I V.C. below, the Coinmission shall engage in 
direct and iiicaning(ii1 coiisultdtion with an rndian tribe or NE10 when an 
Ilndertaking propowl offtrihi land? may affect Historic Properties that are of 
religious and culttiral significance to that Indian tribe or NHO. Such 
conwltatioii shall hz carried out 111 accordance with the regulations adopted by 
tlie Advisory Council on Ilislortc Preservation implementing Section 106 of 
the NI-IPA (codilied at 36 C.F.R. Part 800). Notwithstanding the foregoing, 
t l ie  Commission encourages the use of the alternative process set forth in 
Paragraph C as a n  eKzctivc way of addressing the concerns of Applicants and 
Indian ‘I‘rihes or h’l 10s that gmerally will be faster than government-to- 
government coiisultation between the Commission and Indian tribes or NMOS. 

The Commission shall not lie required to engage in consultation wilh an Indian 
trihe or NHO where an Applicant has secured a letter of certification from that 
Indiaii tribe or NIH0  stating that such consultation is imnecessary because 
citlier: (1) the lribe or NIT0 Ihaq  no interest in the affected property; or (2) the 
1 Jndertaking udl not 1 i w e  ;in adverse e l k t  on a Historic Property of religious 
atid c~iltural cicyificance to ~ l i a t  tribe or NHO \Viere a trhe or NTHO believes 

13 

(i. 
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tliat A Iiroposcd Ilndel-taking wot11~1 have ai1 adverse efect on a property o r  
religious and culturiil significance to that tribe or VHO and the Applicant 
wishcs lo piirwc miligation, tliz tribe or NllO may, at its discretion, discuss 
inlitigation directly with tlic Applicant consistent with Section VI1.D. 
Alternatively, conwltatioii shall 1101 he reqiiircd i f a  written agreeiiient between 
tlie Applicant :mcl llic trihc or NIIO that has been filed with the Coiiiniission 
rrovidcs that the rribe or NllO will be dernied t o  have determined rhat 
Corniniqcion consultntion IS unnecessary if the Applicant has provided certain 
inrormation atid the tribe or N I I O  Iias not responded within a certain period of 
iinie, and the Applicnnt lins fulfilled thc terms of that agreement. [Additional 
suidance in iniplcnienting this paragraph would bc provided eiiher in an 
appendix or by separate publication]. 

“The EBBCI/THPO i r  nprerinc cind recommenrlin~ fhnf FCC pluce Alkwzulive B 
intn the PA ns the Nnvniio Nntion nnd USET hns requested. 

I’IIRLIC 1’ARTlCTl’A l‘lON AND CONSU1,TING PARTIES 

‘4. O n  o r  bcfore the diitc an Applicant submits tlir appropriate Suhniission Packet 
to the SIIPOIIIIPO. as prescribed by Section VlI, below, the Applicant shall 
provide the local government (hat has primary land use jurisdiction over the 
site of the planned 1Jndertakiiig with written notification of the planned 
1 Tndertaking. 

011 or herorc ilie date nn Applicant submits the appropriate Subinission Packet 
to the SIIPOilHPO, as prrscrihed by Section VJI, below, the Applicant shall 
provide writteii iintice 10 the piiblic of the planned Undertaking Such notice 
may be acconiplishetl (I) Ilirough the public notification provisions of the 
rclevnnt local mning or local historic preTervation process for the proposed 
Facility: or (2) by puhlicalion in a local newspaper of gcneral circulation. In  
ilir altcmative, a i l  Applicant may use othcr appropriate means of providing 
public notice, including seeking tlie n~sistance of the local government. 

rhc writtcii notice 1 0  the local govcrnnient and to the public shall include: 
( 1  ) the location o r  thc proposed Facility including its street address; (2) a 
dcccripticiii of thc prcipnred Facility including ils height and type of structure; 
( - 3 )  in\liuctioii o n  Inow to ruhniit coininents regarding potential effects on 
[Tistoric Propel-tm; ;inti (4) [lie nnnie, address, ant1 tclephonc number of a 
contact person 

R. 

c. 


